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MEM:>RANDUM RE .MA'l'I'ERS NUMBERED 4 , 5, 7 , 8 , 9, 10, 12, 1 7, 19, 

21, 22, 28, 29, 30, 31, 32, 34, 35, 37,~i 41 • 

.Matters Raised with counsel Assisting but not Drawn as Specific 

Allegations in Precise Tenns. 

'Ihi.s me.m:::>randum deals with 21 Irlcltters which in the opinion of 

those assisting the Camtlssion ex>uld not or, after 

investigation, did not give rise to a priroa facie case of 

misbehaviour within the meaning of Section 72 of the 

Constitution. It is therefore proposed that these natters not 

be drawn as specific allegations in precise tenns and that 

there be no further inquiry into than. 

Matter No.4 - Sala 

'!his matter involves an allegation that the Judge, whilst 

Attorney-General, wrongfully or imprq>erly ordered the return 

to one Ranon Sa.la of a passport aoo his release fran custody. 

All the relevant Departmental files have been examined as also 

has been the official report of Mr A.C. Menzies. 
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'!be available evidence supports the oonclusion of Mr Menzies 

that there was no evidence of any imprq>riety on the Judge's 

_part. While it is true to say that there was rCXIn for 

disagreanent about the directions given by the Judge and that 

the Australian Federal Police objected to the oourse taken, the 

action by the Judge oould not constitute misbehaviour within 

the meaning of Section 72 of the Constitution. We recx:mnend 

that the matter be taken no further. 

Matter No.5 - Saffron surveillance 

'Ibis matter consisted of an allegation that the Judge, whilst 

Attorney-General and Minister for CUstans and Excise, directed 

that CUstans surveillance of Mr A.G. Saffron be dCMI1graded. 

'!be gravamen of the carplaint was that the Judge had exercised 

his Ministerial powers for an iITiproper puipOse. 

This matter was the subject of a Report of Permanent Heads on 

; 
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Allegations in the National Times of 10 August 1984. That ! 
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on 30 January 1975 there was no reoord of any Ministerial 

direction or involvement in the matter. That note for file 

attributed to a Kevin Wilson the statement that the A-G had 

directed that Saffron was not to receive a baggage search. 

When interviewed by the Pennanent Heads Ccmni ttee, Mr Wilson 

said that in all his dealings with the 

matter he believed that the direction came f ran the 

Carptroller-General. The conclusions of the Report of 

Pennanent Heads appear at paras 45 and 46. Those conclusions 

were that the decision to reduce the CUstans survei llance of 

Saffron to providing advice and travel details was reasonable 

and appropriate and that it was more probable than not that the 

decision to vary the surveillance of Saffron was made by the 

then Catptroller-General. This, it was concluded, did not rule 

out the possibility that the Minister spoke to the 

Cacptroller-General who may have reflected the Minister's views 

when speaking to a Mr O'Connor, the officer in the Department 

who passed on the directions to the police. 

It is reccmnended that the Ccmnission proceed in accordance 

with Section S(l) of the Parliamentary Ccmnission of Inquiry 

Act and, having regard to the conclusions of the Pennanent 

Beads Inquiry, take the matter no further. ____ ... _. ___ _. _________ _ 
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Matter No.7 - Ethicpian Airlines 

'lhis matter was the subject of questions in the Senate in late 

1974 and 1975. The rontention was that the Judge, whilst 

Attorney-General, behaved improperly by accepting free or 

disoounted overseas air travel as a result of his wife's 

employment with Ethiopian Airlines. Investigation revealed 

nothing improper in the appointment of Mrs. Murphy as a public 

relations consultant nor in the fact that in lieu of salary she 

a~red and exercised entitlanents to free or discounted 

travel for herself and her family. 

Whatever view one may take as to the propriety of a law officer 

a~ free or discounted travel in the circumstances set 

out above, the facts disclosed could not, in our view, am::>unt 

to misbehaviour within the meaning of Section 72 of the 

Constitution and accordingly we recx:rrroond the matter be taken 

no further. 

Matters No.8 and 30 Mrs Murphy's dianald; Quartennaine - M:>11 

tax evasion. 
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of misbehaviour within the meaning of Section 72 of the 

Constitution and we reccmnend that the matters be taken no 

further. 

Matter No.9 - Soviet espionage 

'I\«> individuals jointly made the claim that the Judge was a 

Soviet spy and a member of a Soviet spy ring operating in 

canberra. This allegation was supported by no evidence 

whatever and rested in mere assertion of a purely speculative 

kind. 

We recx:mnend that the camdssion should make no inquiry into 

this matter. 

Matter No.lo - Stephen Bazley 

Infonnation was given to those assisting the camdssion that 

Stephen Bazley had alleged crllllinal oonduct on the part of the 

Judge. The allegation was made in a taped interview with a 

nenber of the Australian Federal Polioe and was that the Judge 

wanted Bazley to "knock out" George Freeman. Bazley said that 

the request had been passed on to him by a named barrister on 

an occasion when, according to Bazley, he and the farrlster _____ _ 

went to the Jl.Xlge's hane in Sydney. 
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Matter No.12 - Illegal inmigration 

It was alleged that the Judge had been involved in an 

organisation for the illegal imnigration into Australia of 

Filipinos and Koreans. It was not made clear in the allegation 

whether the oonduct was said to have taken place before or 

after the Judge's appointment to the High Court. No evidence 

was provided in support of the allegation. 

Those assisting the O:llmi.ssion asked the Depa.rtment of 

Innri.gration for all its files relevant to the allegation. 

Examination of the files provided to the Ccmnission revealed 

nothing to support the allegation; neither did inquiries made 

of the New South Wales Police which had made sare 

investigations into the question of the involvement of Ryan or 

Saffron in such a scha:ne. 

'lbere being no material which might airount to prima facie 

evidence of misbehaviour within the meaning of Section 72 of 

the Constitution we reocmnend the matter be taken no further. 
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Matter No.17 - Non-disclosure of dinner party 

'lhi.s matter involved an assertion that the Judge should have 

~ forward to reveal the fact that he had been present at a 

dinner attended by Messrs Ryan, Farquhar and Wood once it was 

alleged that there was a conspiracy between Ryan, Farquhar and 

Wood. It was not suggested that what occurred at the dinner 

was connected with the alleged conspiracy; neither was there 

evidence of a public denial by any of Messrs Ryan, Farquhar and 

Wood of the fact that they kn~ each other. 

In the absence of such suggestion or denial there would be no 

inprq:iriety in the Judge not caning forward to disclose the 

knc:wledge that he had of such an association. '!he absence of 

action by the Judge could not constitute misbehaviour within 

the meaning of Section 7 2 and we reccmnend that the Carmission 

should do no :rrore than note that the claim was made. 

Matter No.19 - Paris 'lheatre reference, Matter No.21 - Lusher 

reference, Matter N:J.22 - Pinball ma.chines reference 

'Ihese matters came to the notice of the Conni.ssion by way of 
t 
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Matter No.28 - Statement after trial 

'Ihis matter was referred to in the lbuse of Representatives 

(see pages 3447-8 of House of Representatives Hansard of 8 May 

1986). 

It was suggested that the Judge's cx::mnents, made irrrnediately 

after his acquittal, that the trial was politically notivated 

cxmstituted misbehaviour. 

We sul:rni t that the conduct alleged oould not on any view 

constitute misbehaviour within the meaning of Section 72 of the 

Coo..stitution and that the Carmission should merely note that 

the matter was brought to its attention. 

Matter No.29 - Stewart letter 

'!his natter was referred to in the lk>use of Representatives 

(see p. 3448 of the House of Representatives Hansard of 8 May 

1986). 

Mr. Justice Stewart, in the oourse of the Royal c.amri.ssion of 

-··------- ' j 
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Inquiry into Alleged Telephone Interceptions, sent a letter to 

the Judge which oontained seven questions. '!'he letter was sent 

to the Judge in March 1986 shortly before the Judge was due to 

be re-tried. It was suggested that the Judge's failure to 

respond to that letter constituted misbehaviour. 

The view has been expressed {Shetreet, Judges on Trial, p 371) 

that the invocation by a judge of the right to ra:nain silent 

"was an indication that his conscience was not clear and he had 

sarething to conceal. Such a judge could not properly continue 

to perfonn his judicial functions without a cloud of 

suspicion. " Nevertheless, we suhni t that in the particular 

circumstances of this case the oonduct alleged did not 

constitute misbehaviour within the rreaning of Section 72 of the 

Constitution and that the carmission should merely note that 

the matter was brought to its attention. 

Matter No.31 - Public Housing for Miss }.k)rosi 

It was alleged that in 1974 the Judge requested the Minister 

for the capital Territory to arrange for Miss r.tJrosi to be 

given priority in the provision of public housing. 
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We sul::mi t that the conduct alleged could not on any view 

CX)llstitute misbehaviour within the meaning of Section 72 of the 

Ccnstitution and that the camdssian should merely note that 

the matter was brought to its attention. 

Matter No.32 - Connor viecw of the Briese matter 

(See attached rnerorandurn of M. Weinberg and A. Robertson dated 

16 July 198ti). 

Matter No. 34 - Wood shares 

'!his matter consisted of an allegation that in the late 1960s 

the Judge, whilst a Senator, was given a large parcel of shares 

by another Senator, Senator Wcxrl. '!be inference the Comri.ssion 

was asked to draw was that there was sanething ini>roper in the 

transaction. 

'!he allegation was supported by no evidence whatever. As the 

fonner Senator who allegedly gave the Judge the shares is now 

dead and the shares cannot be identified, we reccm.nend that the 

Ccmnission should do no 100re than note that the claim was made. 
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Matter No.35 - Soliciting a bribe 

It was alleged that in 1972 or 1973 the Judge, whilst Minister 

for CUstans and Excise, solicited a bribe fran Trevor Reginald 

Williams. Williams was at the time involved in defending a 

custans prosecution and he asserted that the Judge offered to 

"fix up" the charges in return for the payment of $2000.00. 

Williams was interviewed but the facts as related by him did 

not, in the view of those assisting the Carmission, provide any 

evidence to s~rt the claim. 

1bere being no material which might am::>Lmt to pd.ma facie 

evidence of misbehaviour within the meaning of Section 72 of 

the Constitution we reocmnend the matter be taken no further. 

Matter No.37 - Direction concerning inp:>rtation of pornography 

'lhere were two allegations concenring the same conduct of the 

Jtrlge whilst he was Attorney-General and Minister for Custan.s 

and Excise. 
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It was noted in the Minutes of the meeting in June 1973 that 

the Attorney-General agreed that it would be necessary to 

cx:rrpranise in the implementation of policy in order to meet the 

requirements of the current law. 

'!he direction was continued until the amendments to the 

legislation were made in February 1984. 

We sul:mit that there is no oonduct disclosed which could annunt 

to misbehaviour within the meaning of Section 72 of the 

Constitution. We recxmnend that the matter be taken no further. 

Matter No.38 - Dissenting judgments 

A citizen alleged that the Judge through "continued persistence 

in dissenting for whatever reason, can engender tc:Mards him 

such disrespect as to rank his perfonnanre to be that of proved 

misbehaviour•. 

We su1:rnit that the conduct alleged could not on any view 

constitute misbehaviour within the meaning of Section 72 of the 

Constitution . and that the Camri.ssion make no inquiry into this 

matter. 
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Matter No.41 - Cament of Judge ronceming Chamberlain cx::mnittal 

In answer to questions put to him in cross-e,camination during 

the Judge I s second trial, Mr Briese SM gave evidence that the 

Judge had cx:mnented on the Chamberlain case. 'Ihe context of 

the carment was that a second ooroner had, that day or 

recently, decided to ocmni.t Mr and Mrs Chamberlain for trial on 

charges relating to the death of their daughter. IJhe Judge ' s 

remark was to the effect that the decision by the Coroner was 

astcmishing. 

It was suggested that this conduct by the Judge might arrount to 

misbehaviour in that it was a ocmnent upon a matter which 

might, as it did, oane before . the Judge in his judicial 

capacity: it was therefore, so it was said, improper for the 

Judge to make Jmown to Mr Briese his view of the decision to 

cx::mnit for trial. 

We sul::mi t that the Cllamberlain case was a matter of general 

notoriety and discussion, that the Judge's cx:mnents were very 
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general in their tenns and that therefore the Judge's oonduc:t 

oould not aioo\Il'lt to misbehaviour within the meaning of 

Section 72. We reocmnend that the matter be taken no further. 

P. Sharp 

21 August 1986 
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to consider "whe ther the conduct to which those charg,es 

related" was misbehavi our. We consider that the Comri.ssion is 

not empowered to consider the Connor view of the Briese matber 

except to the extent that it considers it necessary to do so 

for the proper examination of other issues arisi ng in the 

course of the inquiry. We reccmnend that Allegation No 32 not 

proceed. 

.,_~ ...... ' - t! 

. . .-

16 July 1986 
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ADDRESS OF SUBMI SSIONS 

TO 

COMM ITTEE OF LAW ON CONTEMPT 

OF 

THE LAW REFORM COMMI SSI ON 

Mr. Chairman and Members of t he Committee , 

I am DOUGLAS GRAHAM HARPER. 

My address is ·C /o Alwyn Samuel & Assoc i ates, 39 Wellington 

St., Windsor, Victoria, 3181 . 

I have read you r book le t 'Contempt: Summary ,~f.-'Reforrn 

Proposals' and also the Not ice of Schedul e of Hearings and the 

reference to t he range of issues being considered thereon, and I 

shall commence by commenting upon those issues in the sequence you 

have set out which I will number 1 to 5. I will then dea l with the 

three Discus sion Papers on Contempt published by the Commission, but 

I wi l l do so in reverse order to which such appear on your notice, 

and des pite the overlap in t he three ca tegories such will be dealt 

wi t h by actual case examples. I will then conclude my address of 

submi ssions. 

Now, to begin with the five is sues. 

1. The ex t en t, if any, to wh i ch medi a publici t y relating to current 

or fo r t hc om ing cou rt cases should be restricted by Contempt l ai.,1 in 

order to en su re a fai r tria l ?· 

I believe that the media should be able to eport only 

the details of trials and hearings wh ilst the proceedings are in 

prog ress, but must be expected to report as accurate ly as possible 

so t hat nothing can be taken out of context in such a way that t he 

true facts could be misconstrued in any way. After the trial and 

provi di ng that sub-judice rules do not apply, the medi a must be 
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CONC LUS ION 

You wil 1 have observed tha t my submissions re late to 

wha t I consider to be ma tters of underly ing principle, not the 

least of whic h i s the requiremen t that mus t be met of Article 14 

of t he Interna t iona l Covenant on Civil and Po1i ti cal Rights to 

t he effect that everyone shall, in the determination of any 

jud icial proceedings , be entit led to a fair trial . This requi re

ment has not been met, in . my vi ev1, in many instances of the 

application of the law on Contempt , and the reason lies in t he 

fact of the almost unlimited power afforded to the Courts by the 

very nature of the law on Contempt and t hat, coupled with t he fact 

of the denial of impartial hearings being afforded to defendants, 

amounts to a potentially most dangerous \veapon i n the hands of an 

over-zealous or prejudiced Court, that cou l d commit gross violation 

upon the right of a person to a fair trial. 

Iri orde r t hat t hese problems can be overcome, my 

submissions suggest that consideration should be given to t he 

establis hment of independent t r i bunals or tha t the jury system 

be availed upon for the hea r ing of contemp t charges, and t hat 

the need be considered for t he establ ishment of independent 

sentencing tribunals i n order that defendants be not only af fo r ded 

a fair t r i al, but also ba lanced justice. 

I have not concerned mysel~ in commenting on matters 

of lega l detail i n the dissection of the law on Contempt, that in 

design might prevent i t s overuse, abuse and misuse, and nor have I 

concerned mysel f wi t h what laws should be i nvoked in place of it 

to cater for va rying situations in varying circumstances. I have 

not needed to do so because from my reading of your Summary of 

Reform Proposals , thoughts therein expressed appear to be qu ite 
sound. 

Thank you, 

DOUGLAS GRAHAM HARP ER 

18 t h June, 1986. 



SUMMARY 

HARPER V HAR PER EX PARTE ASCOT INVESTMEN TS PT Y. LTD . ·---- - - - -·-------· .... ··-- .. ----··- - -.... ··· - ·- ~-·- --·- --··- - ·-· 

(FAMILY _COURT _OF AUSTRA LI_A) 

Preparatory to the Case 

In 1974, D. G. Harper was imprisoned for thi rty days by 

the Magistra tes Cou r t for failure to pay $1 , 190 maintenance accrued 

fol lowing marital separa t ion. On 18th November. 1974, income due 

to Ascot Investmen t s Pty . Ltd. v-1as ordered to be pa id t o the exten t 

of $1,190 to t he Cour t for Mr~. Harper and t hat order was duly met. 

In 1975, D.G. Harpe r was imprisonec for s ix months by 

the Mag istra tes Court f or fa i i ure to pay maintenance. 

On t he 29th September, 1975 , the Supreme Court of Victoria 

pl aced restraining orders upon Ascot Investmen ts Pty. Ltd . and a 

company in wh ich it had an in terest , and these orders were designed 

to prevent the transfer and regis tra tion of that interest , which was 

held by O.G. Ha rper i n the capacity as nominee for Ascot Investments 

Pty. Ltd. 

In 1976, O. G. Harper was on the 10th March held on remand 

in pr i son for ten days, whi l st the Magi strates Cou r t proceeded with 

investigations in respec t to examinati on of means , and orders for 

seizure and sale of certai n ~ha ttels we.re brvught dm-in , and Ascot 

Investments Pty . Ltd . 's bankers were ordered to pay all monie s 

sta ndi ng to the credit of its account, whi ch was approx imately 

$4,300 , to t he Court f or Mrs. Harper i n payment of mai ntenance 

accrued, and the bankers duly met that order . On 6th October , 1976, 

i ncome due to Ascot Investment s Pty. Ltd. to t he exten t of $7 ,413 

was or de red to be paid to the Magi stra t es Court for Mrs . Ha rper fo r 

maintenance accrued, and the order was du l y met. 

In the aforesaid i nstances , the r i gh ts uf an i ndependent 

entity , Ascot Investments Pty. Ltd . , which was not a party of the 

· cotiflict, - were be·'itig conti"rfua lly violated by the -Courts, as~·-the -

Courts' atten t ion became direc ted to the association of D. G. Harper 
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3. 

On the 10th October, 1979, Mrs. Harper f i led application 

before the Fami ly Court seeking , i nt er al ia, orders requiring Ascot 

Inves t ments Pty. Ltd. and its directors to r egister t he t ran sfer 

to her of the 7000 ' A' Class shares . The Fami ly Court (Frederico J . ) 

refused to grant t he application, but the Fu ll Court of the Fami ly 

Court found on appeal tha t the Court could order the trans fer . 

Ascot Investments Pty . L tdJh_en _ so~ght injunc_!._i~n pen di ngyn a~eea l __ . 
<.- ....... - - -

to the High Court of Austra l ia , and the appeal was uphel d on the --·---~-----··-·----·~ -----· ....... -~_ .. ,_... ...... _,, ................. _._,,.- ,, . .,.._ .. _ ... ,_...,. ........... -
10 th February, 1981, and ... t he .o,rder against the company was set as i de 

• . '-"-·••...:;;,-0.:"""' __ . ..,. _ _. .• __...... _____ ... . . . . · -· · '-•¥' • • .,.,, - • •• "-· · · ··-· · · ••• • .. ....... .. ____ - · ·-·· ·- .. - •• __ ., • • • • ··-

in a 6 to 1 majority decis ion of the Fu ll Bench . (Refer The _ .... _______ .,..._,_..,._....... --....... ----~-... . .,,, ..... - .. - ..,.. __ . ., .. "_..,,.,.,,._ ... , .... ..,,...,..., .. -----
Australian Law Journal, Vol,.:_55. __ No . __ 4,~.Ap.rjL i.ssue 1981 ... ..:., ~scot ". 

_,. .... --------~-----· ---·-·---
l~~ tmen ts. P_!Y -..... Ltd . V_Harper and ~_orL 

.~.J_ In la te 1981 , t he Fumily Cou rt (Hase J. - Trial Judge) 
~D. G. Harper with f a i 11 ng to meet the orders i n respect of 

lump sum property and maintenance payments of the Supreme Court of 

Victoria dated 12th November, 1976, and on the 7th April, 1982 he 

was sen tenced to imprisonment i ndefi nitel y . The imprisonment was 

stayed pending an appeal to the Full Court of the Family Court. 

Also, on the 7th April, 1982, orders were made restraining Ascot 

Investments Pty. Ltd . from dealing in its own affairs, and those 

orders were i n force from t hat day , and were not stayed pending the 

appea l and remain in force to th i s day . The f inding of the t rial 

judge (Hase J. ) of the Fami ly Cour t dated 7th April, 1982, was tha t 

$137, 215 was t hen outstanding under those orders, and he expressed 

a belief that O.G. Harper contro l led considerabl e wealth t hrough 

hi s influe nce that amounted to a control of Ascot Inves tmen ts Pty . 

Ltd . and he had found tha t D. G. Harper had the means and the abi l i ty 

to have the payments met . The log ic advanced by the j udge was tha t 

the defendant ''carri es the keys of his prison in his own pocke t" 

and by thi s statement he meant that the defendant need only pay 

the amounts outstanding and thereby secure hi s release. 
0.-,.•, ,?J., c-4..,,,,A•,..f.•~.S.-'f,,,,'-(l-,,,.A.,I f'd"'.:f'f~ <..e-L<;,)!.: 

D.G. HarperApromptly appea l ed to t he Fu ll Court of the 

Fami ly Court (presided by Simpson J . , Evatt C. J . and Strauss J. ) 

and on the Uth A_ugu ?t , 1_982 , t he appeal~~dismissed, and 

O.G . Harper was duly impri soned that day where he remai ned for 

1,076 days until the 24th Ju ly, 1985, on v1hich date he v,as 



          

            

     

           

             

           

           

            

        

         

           

         

           

           

          

           

         

            

          

         

          

          

            

           

             

          

            

           

            

          

           

         

           

           

   



5. 

Section 107 of the Family Law Act states that no person 

is to be imprisoned as a result of the contravenin~ of , or the 

failure t o comply with, an order for payment of mo ney. The Fami ly 

Court, however, was to f ind that Section 108 of the Family Law Act 

did allow the Court to order imprisonment as punishment for Contemp t 

for wilful disobedience of an order. Contravene means to obstruct, 

to violate, to oppose - where there lies sanctity in Section 107, 

when the Judges of the Family Court can assume almost un li mited 

power under Section 108 to convict on Contempt. A reading in ful l 

of the High Court judgment of 10th February, 1981, wou l d suggest 

that the Family Court would have assumed beyond power, as the High 

Court seems to prestume only considerat ion of Section 107 in such 

circumstances . And, for the Family Cour t to have acted as they did 

in this instance, where the defendan t had no wea l th to meet the 

ordered payments, and to have impr i soned him in a sheer gamble 

tantamount to ransom, that wealth might have been forthcoming 

from a source that the Fami ly Cour t had found that he control l ed, 

after the Hi gh Court of Austra l ia had found that he did not control, 

and to have imposed orders on that source , Ascot Investments Pty . 

Ltd., when the High Court had ruled that orders in the matter 

coul d not be imposed upon it, shou l d be reasonable grounds to 

indi ct the Family Court for judic i al fraud, and t he presiding 

judges in the Harper V Harper ex par te Asco t Inves tments Pty. Ltd. 

Case for treason against the Cons t itution of the Commonwealth of 

Austra l ia . 




